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Wines That Travel Well
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Sonoma, Calif. — New Yorkers who want to pick up a bottle of Pillar Rock Cabernet Sauvignon for Christmas dinner should keep an eye out for last-minute flights to California. They can't get the highly rated Pillar Rock at home, and state law prohibits the winery from shipping it to them. But the United States Supreme Court today is hearing a trio of cases - two from Michigan and one from New York - that could change that, making many high-quality wines available nationwide and opening up new markets for small wineries.

At issue in these cases are state laws that permit in-state wineries to ship directly to consumers, while barring out-of-state producers from doing so. So a Manhattanite can have Wölffer Estate on Long Island send a case of wine, but not Ken Wright Cellars in Oregon. This puts two constitutional provisions in conflict: the Commerce Clause, which allows Congress to regulate interstate commerce, and the 21st Amendment, which ended Prohibition and gave individual states the right to regulate the sale of alcohol - a right they took to heart.

Until 1986, most wineries that wanted to sell their wines in other states had to use wholesalers, which distributed their bottles to retailers. But that year, California instituted a reciprocity policy that allowed direct shipment of wine from states that would allow shipment of California's wines. Twelve states have adopted similar laws, while the rest forbid or limit, to varying degrees, the shipping of wine to consumers. Now with the Internet fueling direct sales, the issue has taken on new urgency. 

Wholesalers and other opponents of interstate shipping argue that Internet sales will make it too easy for teenagers to get their hands on alcohol; underage connoisseurs, the argument seems to be, prefer out-of-state wines, not the local plonk. Nonetheless, there has not been any documented increase in underage wine consumption in states that already permit out-of-state shipments.

The wholesalers, however, do have a point: many states require alcohol deliveries to be signed for by someone over 21. But enforcement seems to be spotty. In Massachusetts, the attorney general recently had college students order wine and liquor from seven retailers, and none had to prove they were of drinking age (although some were required to check a box saying that they were over 21). 

Obviously, though, the problem is not with wineries (in this case, the senders were retailers, including one in Massachusetts), but with delivery companies that fail to follow the rules. Should this be justification for states to bar direct wine sales? 

Interestingly, there is another area where determining an Internet user's age has been at issue: pornography. But even though it is practically impossible for providers of Internet pornography to verify the age of their customers, in 1997 the Supreme Court struck down the 1996 Communications Decency Act, which tried to limit underage access to Internet pornography. According to the court, a law that has the effect of restricting speech "is unacceptable if less restrictive alternatives would be at least as effective in achieving the legitimate purposes the statute was enacted to serve." Similarly, laws requiring recipients of alcohol deliveries to be at least 21 are a less restrictive alternative to forbidding all shipments of alcohol. 

In any case, waving the red flag of teenage drinking masks the wholesalers' real concern: protecting their hold on the market. Post-Prohibition, most states put the producer-wholesaler-retailer system in place to prevent vertical monopolies and racketeering. This worked at the time, and marketing directly to consumers would have been prohibitively inefficient for most wineries anyway. Under this system, the wholesaler takes on the responsibility of marketing and distributing the wines in a selected part of the country, and for many large producers this is still the most efficient means for getting their bottles into stores.

In recent years, however, this effort to prevent monopolies has helped in some ways to promote them. The number of wholesalers has dropped to about 300 today from several thousand a few decades ago. Because of the costs of storing and promoting a wine, wholesalers are reluctant to handle small producers. Consequently, 30 companies distribute more than 90 percent of the wines on the market in the United States. Shunned by wholesalers, more and more small and midsize producers are taking to the Internet.

Will permitting direct shipments from producers make wholesalers obsolete? It seems unlikely; the economies of scale that made the system efficient in the past will still exist, as they do in California. A winery with substantial production will continue to use a wholesaler, whether the law requires it or not. 

It is only with unusual, small-production wines (which are generally on the expensive side) that direct shipment makes economic sense for both the winemaker and the consumer. The cost of delivery is the same for a $10 table wine and a $100 bottle of California Cult Cabernet - a fact likely to discourage teenagers looking for cheap and easy drinking, but no impediment to aficionados who collect rare wines. 

There is another concern for the states: lost tax revenue. Wine is subject to an excise tax that averages about 13 cents per bottle nationally. But according to the National Association of American Wineries, even under the most optimistic projections the lost tax revenue would amount to only about $1.6 million. States worried about this loss could simply do with wine what some states are doing for catalog or Internet sales: put in place permit requirements or tax-remittance laws.

According to the association, 70 percent of the country's wineries produce fewer than 10,000 cases a year. These small wineries need every opportunity to reach their customers. Direct Internet sales have been beneficial to producers and consumers in other fields, and it's time the same thing happened in the wine industry. Contrary to what the wholesalers say, we needn't worry about finding empty bottles of Screaming Eagle Cabernet Sauvignon 1999 behind the bleachers at the high school stadium.
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