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HEADLINE: Suit Against Longtime Client Leads Attorneys Into Disciplinary Dispute

BYLINE: By Lori Tripoli

DATELINE: WHITE PLAINS, N.Y.

BODY:
The law firm Meiselman, Denlea, Packman, & Eberz PC, which has offices here and in New York City, is the subject of a grievance filed by a well-known local architect, who for years had used the firm for both personal and professional matters, and then learned it was representing plaintiffs in a suit against him.

Last year, U.S. District Judge Charles L. Brieant, of the Southern District of New York in White Plains, disqualified the firm, then known as Meiselman, Farber, Packman & Eberz, from representing the plaintiffs in a suit alleging that architect Peter C. Kurth engaged in a pattern of fraud and deceit by overcharging clients for services performed by subcontractors.

Shortly after the firm was disqualified, Mr. Kurth filed the grievance, naming David J. Meiselman, Myra Packman, Jeffrey Carton and Jeffrey Feinerman, as well as the law firm under its former name. Irving O. Farber, a former member of the firm who now practices separately, was also named.

A source familiar with the firm said that Meiselman Denlea participated in a proceeding before the Grievance Committee for the Ninth Judicial District on Oct. 2, at which it was represented by Howard Benjamin, of Benjamin, Brotman & Maltz in Manhattan. 

Asked about the matter in an interview, Mr. Benjamin replied, "I have nothing to say one way or another. I won't acknowledge anything." Mr. Meiselman, the founder of the firm, did not return telephone calls or an e-mail request for an interview. Similarly, Ms. Packman and Messrs. Carton and Feinerman also did not return phone calls.

A spokesperson for the grievance committee said that such matters are confidential.

Mr. Farber, who is no longer with the firm, said that he had no knowledge of the proceeding, and that there is no grievance pending against him.

According to a copy of the grievance obtained by the Law Journal, the request for disciplinary action stems from the firm's decision to represent James Garten, who had hired Mr. Kurth to build a $ 180,000 playhouse for Mr. Garten's child. After a dispute arose between the two, Mr. Garten hired the Meiselman firm to bring a legal action in Westchester Supreme Court. Mr. Kurth said in an interview that the Meiselman firm had done legal work for him for roughly 15 years and had been paid some $ 450,000 for that representation.
 
A Falling Out

The office of Mr. Kurth, a Mount Kisco-based architect who has designed new homes and renovations of homes in the area, was at one time in the same Mount Kisco building and on the same floor as the Meiselman firm. According to the confidential grievance, Mr. Kurth was hired by Irving Farber, then with the Meiselman firm, to design and build a home in 1983. That house was described in Judge Brieant's decision in Garten v. Kurth, 99 Civ. 10408 (CLB), as "an award winning breathtaking house, which later sold for $ 2.5 million, in which the Farbers resided for 13 years. Apparently they were satisfied customers."

After designing the Farber homestead, Mr. Kurth retained the firm to provide both personal and professional representation for various matters from roughly 1984 through 1997. Mr. Kurth did design work for the firm's office and for the home of two name partners, David Meiselman and Myra Packman, who, the grievance indicates, are married.

"I gave them almost exclusive legal work for 15 years," Mr. Kurth said in a recent interview. "As far as the client-lawyer relationship goes, it couldn't have been closer."
 
Strained Relationship

The relationship was strained, however, after Mr. Kurth, who divorced his spouse in the late 1990s, filed for bankruptcy. "When I filed for personal bankruptcy, he [David Meiselman] was upset that he got discharged for maybe $ 15,000," Mr. Kurth maintained.

More tension arose after Mr. Kurth's daughter was severely injured when she was struck by a car on school grounds. "My ex-wife gave that case to another lawyer," Mr. Kurth recalled. "That infuriated them [the Meiselman firm]." He added that his refusal to sublet his office space to the law firm at bargain-basement prices during his financially troubled time did not help matters.

Even so, he said he was surprised to see that the Meiselman firm was representing James Garten in a lawsuit in state court against Mr. Kurth's companies concerning the playhouse. According to the grievance filed by Mr. Kurth, he requested that the firm withdraw from that action. About a month after that lawsuit was voluntarily discontinued, a federal Racketeer Influenced and Corrupt Organization Act (RICO) claim on behalf of Mr. Garten and others was filed against Mr. Kurth in the Southern District. Representing the plaintiffs was the Meiselman firm.

Mr. Kurth and other defendants, including his assistant, his mother and his construction companies, moved to disqualify the firm, which Judge Brieant did on March 10, 2000.
 
A Judge's Disapproval

Disciplinary Rule 5-108 prevents lawyers from representing opponents of former clients unless the former client has consented to the representation. More specifically, lawyers are barred from representing a person "in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client."

It is this disciplinary rule, Judge Brieant wrote, that "is the essence of what distinguishes the practice of law from a mere money getting trade and arises out of the fundamental duty of undivided loyalty, which has been a part of... our learned profession for all time."

Reviewing the type of legal help provided by the Meiselman firm to Mr. Kurth over the years, Judge Brieant said the firm's representation "included claims, mostly defended successfully by the lawyers, of schemes of over-billing construction costs, failing to pay sub-contractors, repeated threats to tell the local tax assessor of the true cost of the customer's construction, filing inflated mechanic's liens and similar conduct relied upon to form the pattern of racketeering in this lawsuit," Judge Brieant wrote.

The court found that the Meiselman firm had terminated the lawyer-client relationship because Mr. Kurth did not pay an invoice, "and because of his refusal to relinquish office space on the same floor as that of the law firm, which the law firm required for expansion."

Judge Brieant refused to accept the firm's argument that it did not look at Mr. Kurth's files when drafting the RICO complaint on behalf of his opponents. "The Law Firm goes to great lengths to show, by the affidavit of plaintiff James Garten, that Garten himself learned of a lot of the dirt in the complaint from other fortuitous sources, essentially from one informant, dissatisfied sub-contractor or client of the defendants, leading him to another so-called victim," he wrote.

"This court need not inquire into the veracity of Mr. Garten's affidavit," Judge Brieant continued. "It is sufficient that the Law Firm could have received the same information from its lengthy representation of Mr. Kurth in the same and similar transactions over many years." That the Meiselman lawyers "could have used the [Kurth] files, standing alone creates an appearance of impropriety on the part of the Law Firm," Judge Brieant observed. "The fact that the Law Firm is an unsecured creditor in Mr. Kurth's pending bankruptcy may create a conflict of interest with the purported plaintiff class, which would be an impropriety wholly independent of that created by the prior attorney-client relationship," Judge Brieant noted.

Mr. Kurth filed a grievance within a month after the firm was disqualified from the case.
 
Uncertain Outcome

Unless the Meiselman firm is publicly disciplined -- through public censure, suspension or disbarment -- the outcome of this grievance may never be known, as the proceedings typically are confidential ones, said one ethics lawyer who requested anonymity. Meanwhile, the federal RICO action against Mr. Kurth is moving ahead.

"The case is still in discovery," said David S. Pegno, a member of Dewey Pegno & Kramarksy LLP, who now represents the plaintiffs.

On Sept. 7, the U.S. Court of Appeals for the Second Circuit, reversing a decision by Judge Brieant, determined that the plaintiffs' claims against some of the defendants are subject to arbitration. In Garten v. Kurth, 01-7379, the appeals court did, however, observe that the lower court had concluded that the plaintiffs had shown "a continuing pattern of fraud and deceit" evidenced by overcharges to the plaintiffs for services performed by subcontractors.

Mr. Pegno spoke positively about the Meiselman firm's effort.

"The Meiselman firm did initiate a lawsuit against Mr. Kurth about a very significant fraud," Mr. Pegno noted. "My belief is that the grievance is more of an outgrowth of [Mr. Kurth's] being very upset that he has been caught committing fraud rather than any desire to ameliorate the ethics rules."
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